PEB 1 7 1989 




Area Director, Sacramento Area Office 
Constitution of the Redwood valley Rancher ia 



Deputy to the Assistant Secretary - Indian Affairs (Tribal Services) 
Attention: Roland Johnson, Chief, Division of Tribal Government Services 

Cn Kay 6, 1986 the Deputy to the Assistant Secretary - Indian Affairs 
(Tribal Services) provided a letter to this office in response to a 
request to approve the Constitution of the Redwood Valley Rancher ia.^ 
This request was not approved, 

Cn October 13, 1968 the Central California Agency received a response 
from California Indian Legal Services (CITS) who state they are 
representing the Kenwood Valley Rancher ia. CILS has requested their 
letter be forwarded to the Assistant Secretary with our recommendation. 

In, our review of CILS' letter, we found that their arguments pertaining 
to the Tribe's historical past, their inherent right to seif -government 
with related governmental activities are valid arc sncuid be given the 
proper consideration. However in your letter or Kay 6, 1968, it was 
stated that tire primary concern for disa.pproval was Article III - 
i-iertibership, section 1 (c) . CiLS admits that "this section might have 
been written differently," but continues to state that this is covered in 
their Enrollment Ordinance, We have reviewed tins document anc while it 
does cover tiiat portion pertaining to adoptions, it aces not cover nor 
ciarify "any otiier person cf Inaian descent determined by the membership." 

We strongly agree with your position that until this section is clarified 
or oeiete-o from the Constitution, Secretarial approval will net be 
given. Cur r eccarnenaa 1 . i or i is that your May b, 1988 decision to 
disapprove the Constitution be maintained, arid the Tribal Council again 
be requested to w-ork with the Bureau in developing a Constitution which 
will meet with their needs and yet conform to existing federal policies. 



CONSTITUTION 


OF THE 

REDWOOD VALLEY OR LITTLE RIVER BAND OF 
POMO INDIANS OF THE REDWOOD VALLEY RANCHERIA 
MENDOCINO COUNTY, CALIFORNIA 


PREAMBLE 

We, the members of Redwood Valley or Little River Band of 
Pomo Indians of the Redwood Valley Rancheria, located in Redwood 
Valley, Mendocino County, State of California, in order to promote our 
common welfare and to secure to ourselves and our descendants the 
rights, powers and privileges offered by our sovereign tribal status 
and the Indian Reorganization Act of June 18, 1934 (48 Stat. 984) as 
amended, do hereby establish this organization and adopt this 
constitution pursuant to that act. 

ARTICLE I - NAME 

The name of this organization shall be the Redwood Valley or 
Little River Band of Pomo Indians (hereinafter, "the Tribe") of the 
Redwood Valley Rancheria. 

ARTICLE II - TERRITORY 

The jurisdiction of the Tribe shall extend to all lands 
within the confines of the boundaries described in that certain deed 
from W.A. and Florence Ford and E.M. and Cordelia Ford to the United 
States, dated July 19, 1909, by which the Redwood Valley Rancheria was 
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first acquired, all that land conveyed to the United States of America 
in trust for the Indians of the Redwood Valley Rancheria by Robert 
Harold Ernst, Dolores S. Ernst and Jane Ernst as described in said 
deed of conveyance, accepted by the United States on April 22, 1985, 
and recorded in Mendocino County Official Records at book 1502, page 
479, and to such other lands as may hereafter be acquired by or for 
the Redwood Valley Rancheria, or the Tribe to the extent that such 
jurisdiction may be lawfully exercised. 

ARTICLE III - MEMBERSHIP 

Section 1. Membership in the Tribe shall consist of the following 
categories : 

(a) All persons whose names appear on the Final Plan for 
the Distribution of the assets of the Redwood Valley 
Rancheria approved by the Secretary on October 13, 

1959, pursuant to Section 2 of the California 
Rancheria Act, of August 18, 1958, P.L. 85-671, 

72 Stat. 619-621. 

(b) Persons who are lineal descendants of individuals 
eligible for membership under (a) above, regardless of 
whether the ancestor through whom eligibility is 
claimed is living or deceased. 

(c) Any other person of Indian descent determined by the 
membership or eligible for adoption into the Tribe. 

Section 2. A person who is officially enrolled with or is a 
recognized member of some other tribe or band shall not be enrolled. 

A "recognized member of another tribe or rancheria" is a person whose 
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name is listed on the membership roll of another tribe or rancheria or 
who has received a land use assignment on another reservation or 
rancheria . 

Section 3. An official membership roll for the Tribe shall be 
prepared in accordance with an ordinance adopted by the governing body 
of the rancheria. Such ordinance shall contain provisions for 
enrollment procedures, enrollment committees, application forms, 
approval or disapproval of applications, rejection notices, 
appeals, corrections and provisions for keeping the roll current. 

ARTICLE IV - GOVERNING BODY 

Section 1. The governing body of the Tribe shall be the Redwood 
Valley Rancheria Tribal Council. The Tribal Council shall consist of 
seven (7) members elected at-large from the Tribe. The Tribal Council 
shall be composed of a chairperson, vice-chairperson, secretary and 
treasurer and three (3) members, each elected by the highest number of 
votes cast in any election to fill the office of the qualified voters 
in such an election, provided at least thirty percent (307=,) of those 
eligible to vote have, voted. In the event that no candidate receives 
the highest number of votes cast or in the event that thirty 
percent (307=,) of the voters do not participate in the election, a 
subsequent election will be held within thirty (30) days. Other 
committees may be appointed or elected when deemed necessary. 

Section 2. General Council. The general council shall consist of all 
enrolled members of the Tribe, eighteen (18) years of age or older. 

The general council shall exercise its power through referendum and 
amendment and such other powers delegated to it by this constitution. 
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ARTICLE V - ELECTIONS 


Section 1. Voter Qualification . All enrolled members of the Tribe who 
are eighteen (18) years of age or older, regardless of residence, are 
qualified voters. 

Section 2. Qualification of Candidates. A candidate for a Tribal 
Council position must be a qualified voter of the Tribe, eighteen (18) 
years of age or older. No person who has been convicted of a felony 
within the last year preceding the election shall be eligible to hold 
office on the Tribal Council, if in the judgment of the voters such 
conviction renders the candidate unfit for office. 

Section 3. All elections of tribal officials shall be by secret 
ballot . 

Section A. First Election. The officers of the Tribe in office at 
the time of approval of this constitution by the qualified voters of 
the rancheria in an election called by the Secretary of the Interior 
or his authorized representative under the Indian Reorganization Act 
shall hold office for the remainder of their terms of office and until 
their successors are duly elected and seated. All terms of office 
shall be for two (2) years and elections shall be held annually on the 
second Sunday in July. Members shall hold office until their 
successors are duly elected and installed. 

Section 5. Nominations. The time, place and manner of nominations 
shall be specified in the election ordinance adopted pursuant to 
Section 6 of this article. 

Section 6. Election Ordinance. An election ordinance shall be 
adopted by the General Council within six (6) months following the 
effective date of this constitution. Such ordinance shall include but 
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not be limited to the following provisions: Secret balloting; 

* 

nomination of candidates; absentee balloting; voting by proxy; and a 
procedure for resolving election disputes. Provisions shall also be 
included regarding the conduct of recall and referendum elections and 
uniform procedures for submitting petitions. 

ARTICLE VI - REMOVAL, RECALL AND FORFEITURE 

Section 1. Removal. Any official found guilty by the Tribal Council 
of behavior involving misconduct reflecting on the dignity and 
integrity of the tribal government, malfeasance in office, or gross 
neglect of duty shall be removed from office if at a meeting of the 
general council a majority of a quorum of the members of the General 
Member Council vote in favor of such removal. Before any vote for 
removal is taken, such member or official shall be given a written 
statement of the charges against him/her at least ten (10) days before 
the meeting of the General Council at which he/she is to appear and 
he/she shall be given an opportunity to answer any and all charges at 
the designated council meeting. The decision of the General Council 
shall be final. No member of the General Council shall preside over 
the meeting at which his/her removal is being considered. 

Section 2. Recall. Upon receipt of a petition signed by at least 
fifty-one percent (517=) of the qualified voters of the Tribe, it shall 
be the duty of the tribal council to call and conduct within thirty 
(30) days an election to consider the recall of an elected official. 

The election shall be conducted pursuant to the election 
ordinance. Once an individual has been subjected to recall 
proceedings, he/she shall not again be subject to such action during 
the balance of his/her term of office. 
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Section 3, Forfeiture. After due notice, it shall be the duty of the 
affected governmental body immediately to declare vacant any position 
and to promptly fill such vacancy in the manner provided in Article 
VII when it is determined that the incumbent: 

(a) Has resigned. 

(b) Has falsified his/her affidavit of qualifications 

or has omitted information concerning a conviction of a 
felony or any crime involving dishonesty when being 
certified as a candidate for tribal office. 

(c) Has been absent, without being excused by the 
respective body, for three (3) consecutive meetings; 
provided, that the loss of office for such reason shall 
not serve to deny a person from becoming a candidate 
for office in subsequent elections. 

(d) Has ceased to reside physically in the State of 
California . 

ARTICLE VII - VACANCIES 

Section 1. Any office which has been vacated, whether it be by 
removal, recall or forfeiture, shall be filled by a vote of the 
general council at a special election called by the Tribal Council for 
this purpose within 30 days of the vacancy. 

ARTICLE VIII - POWERS OF THE TRIBAL COUNCIL 
Section 1. The Redwood Valley Tribal Council shall have the powers 
and responsibilities hereinafter provided and under the Indian 
Reorganization Act of June 18, 1934 (48 Stat. 984) as amended by the 
Act of June 15, 1935 (49 Stat. 378), subject to any limitations 
imposed upon such powers by the laws of the United States. 

(a) To consult, negotiate, contract or conclude agreements 
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with Federal, State and local governments on activities 
which may effect the Tribe or the Redwood Valley 
Rancher ia . 

(b) To employ legal counsel, the choice of counsel and 
fixing of fees to be subject to the approval of the 
Secretary of the Interior or his authorized 
representative, so long as such approval is required by 
federal law. 

(c) To receive advise from and make recommendations to 
the Secretary of the Interior with regard to all 
appropriation estimates for all projects which are for 
the benefit of members of the Tribe prior to the 
submission of such estimates to the Office of 
Management and Budget and Congress . 

(d) To manage, lease or otherwise operate all unassigned 
tribal property and to control the use of and 
development on assigned tribal lands. Toward this end 
the tribal council shall within one (1) year of the 
effective date of this constitution and bylaws submit 
for ratification through a referendum vote of the 
rancheria a land assignment and land use ordinance. 

(e) To acquire property and to accept gifts. 

(f) To join and/or charter tribal housing authorities. 

(g) To charter tribal enterprises, corporations and 
associations . 

(h) To prescribe rules and regulations governing future 
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membership, loss of membership and the adoption of 
members . 

(i) To administer tribal assets and manage all economic 
affairs and enterprises of the Tribe or the Rancheria. 

(j) To promulgate and enforce such ordinances as are 
deemed necessary to safeguard and promote the peace, 
safety, health and general welfare of the members of 
the rancheria, including, but not limited to, laws 
governing domestic relations of tribal members or the 
welfare of member children as authorized by the Indian 
Child Welfare Act or other legal authority. 

(k) To promulgate and adopt ordinances necessary or 
incidental to the exercise of any of the foregoing 
powers and duties as long as they are not in conflict 
with this constitution. 

(l) To establish or join such courts or other dispute 
resolving bodies as it deems necessary or appropriate. 

Cm) To adopt and enforce tribal taxes. 

Section 2. Any rights and powers heretofore vested in the Tribe or 
the Redwood Valley Rancheria, but not expressly referred to in this 
constitution, shall not be lost by reason of their omission but may be 
exercised by the tribal council through the adoption of appropriate 
amendments to the constitution. 

ARTICLE IX - TRIBAL ENACTMENTS 

Section 1. Ordinances. All final decisions on matters of general 
permanent interest to members of the tribe shall be embodied in 
ordinances, such as an enrollment ordinance or an election ordinance. 
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Such enactments shall be available for inspection by members of the 
tribal or general council during normal office hours, and copies of 
newly enacted ordinances shall be mailed to each general council 
member . 

Section 2. Resolutions and Motions. All final decisions on matters 
of short term or one time interest where a formal expression is needed 
shall be embodied in resolutions. Other decisions of a temporary 
nature or relating to particular individuals, officials or committees 
shall be put in the form of motions and noted in the minutes and shall 
be available for inspection by members of the Tribal or General 
Council during normal office hours. 

Section 3. All ordinances and resolutions shall be dated and 
numbered, and shall include a certification showing the presence of a 
quorum and the number of members voting for or against the proposed 
enactment . 

Section 4. No enactment of the Redwood Valley Rancheria Tribal 
Council shall have any validity or effect in the absence of a quorum 
of the membership thereof at a legally called session. 

Section 5. Approval of Tribal Enactments. Any resolution or ordinance 
which by the terms of this constitution or Federal law requires the 
approval of the Secretary of the Interior must be received by the 
local Bureau Superintendent no later than ten (10) days following its 
enactment in order to be considered for approval. It shall be the 
duty of the Secretary's local representative to issue acknowledgement 
of receipt of such enactment within five (5) working days of his 
receipt thereof. If timely filed, that enactment shall not become 
effective until it is approved by the Secretary's authorized 
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representative, provided that if such enactment is not disapproved 
within sixty (60) days from the date it is timely received by the 
Secretary's local representative, it shall on the ninety-first (91st) 
day automatically become effective. 

ARTICLE X - REFERENDUM 

Section 1. Upon presentation of the Redwood Valley Tribal Council of 
a petition signed by fifty-one percent (51%) of the qualified voters, 
the Tribal Council shall either (1) adopt the provisions of the 
petition by ordinance, resolution or other appropriate action; or (2) 
provide that the issue presented by the petition be voted on within 
sixty (60) days, by secret ballot, at a regular or special election. 
The Redwood Valley Tribal Council shall abide by the vote of the 
majority of the voters in any such election, provided that at least 
fifty-one percent (517») of those eligible to vote have voted. 

ARTICLE XI - BILL OF RIGHTS 

Section I. All members of the rancheria shall enjoy without hindrance, 
freedom of worship, conscience, speech, press, assembly and 
association . 

Section 2. The individual property rights of any member of the Tribe 
shall not be altered, abridged or otherwise affected by the provisions 
of this constitution . 

Section 3. Tribal members shall have the right to review all tribal 
records, including financial records, at regular business hours in 
accordance with procedures established by the Tribal Council. 

Section 4. Tribal members shall have all rights provided in Title II 
of the Indian Civil Rights Act of 1968 (82 Stat. 77). 
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ARTICLE XII - MEETINGS 

Section I. Regular meetings of the Tribal Council shall be held on 
the third Sunday of each month in a place designated by the Tribal 
Council. Special meetings of the Tribal Council may be called by the 
chairperson and shall be called by him (her) upon receipt of a 
petition signed by at least three (3) Tribal Council members and when 
so called, the Tribal Council shall have power to transact business as 
in regular meetings provided that a quorum is present. Members of the 
Tribal Council shall be notified at least three (3) days in advance of 
all special Tribal meetings . 

Section 2. A quorum of the Tribal Council shall consist of four (4) 
members of the Tribal Council. No business shall be transacted unless 
a quorum is present. 

Section 3. Regular meetings of the Tribal Council shall be held 
quarterly. The date, time and place of such meetings shall be 
determined by the Tribal Council . Special meetings of the General 
Council may be called by the chairperson and shall be called by 
him/her upon receipt of a petition signed by at least thirty percent 
(307=) of the members of the General Council. 

Section 4. A quorum of the General Council shall consist of twenty- 
five percent (257 0 ) of its membership. No business shall be conducted 
unless a quorum is present. 

ARTICLE XIII - ORDER OF BUSINESS 

Section 1. The order of business for council meetings shall be: 

(a) Call to order by chairperson. 
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(b) Roll call. 

(c) Reading of minutes of last meeting and 
approval of minutes. 

(d) Unfinished business. 

(e) Reports . 

( f ) New business . 

(g) Adjournment. 

ARTICLE XIV - DUTIES OF OFFICERS 

Section 1. Newly elected officers shall assume their respective 
office and duties immediately upon being elected. 

Section 2. The chairperson shall preside at all meetings of the 
Tribal or General Council and shall execute on behalf of the Tribe all 
contracts, leases or other documents approved by the Tribal Council. 
He/she shall vote only in the case of tie. He/she shall have general 
supervision of all other officers, employees and committees of the 
Tribe and see that their duties are properly performed. When the 
Tribal Council is not in session, he/she shall be the official 
representative of the Tribe. 

Section 3. The vice-chairperson shall assist the chairperson when 
called upon to do so. In the absence of the chairperson, he/she shall 
preside and when so presiding shall have all the rights, privileges, 
duties and responsibilities of the chairperson. 

Section 4. The secretary shall keep the minutes of all meetings and 
shall attest to the enactment of all resolutions and ordinances. 

Copies of all minutes, resolutions and ordinances shall be submitted 
by him/her to the Bureau of Indian Affairs as soon after enactment as 
possible. The secretary shall issue notices of all meetings and 
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elections and conduct all general correspondence as directed by the 
Tribal Council. 

Section 5. The treasurer shall carry out the financial directives of 
the Tribal Council, receive all monies of the Tribe and keep an 
accurate account of the receipts and disbursements. Funds shall be 
deposited in the Tribe's account in a local bank selected by the 
Tribal Council where depositor’s funds are insured by the Federal 
Deposit Insurance Corporation. All disbursements shall be made by 
check in accordance with resolutions of the Tribal Council. The 
treasurer shall file a bond satisfactory to the Tribal Council, if 
required by the Tribal Council, and all financial records shall be 
available for inspection by any member of the Tribe through 
appointment according to procedures established by the Tribal Council. 
At the expiration of his/her term of office, the treasurer shall turn 
over all the records and papers in his/her possession to his/her 
successor or the Tribal Council. 

ARTICLE XV - SEVERABILITY 

If any provision of this constitution shall, in the future, 
be declared invalid by a court of competent jurisdiction, the invalid 
provision or provisions shall be severed and the remaining provisions 
shall continue in full force and effect. However, nothing in this 
Article XV shall be construed as an express or implied waiver of 
Sovereign immunity . 

ARTICLE XVI - AMENDMENTS 

Section 1. This constitution may be amended by a majority vote of the 
qualified voters of the Tribe voting in an election called for that 
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purpose by Che Secretary of* the Interior or his authorized 
representative, provided that at least thirty percent (307 o ) of those 
entitled to vote shall vote in such election. 

Section 2. It shall be the duty of the Secretary of the Interior to 
call an election on any proposed amendment at the request of the 
Tribal Council or upon receipt of a petition signed by at least thirty 
percent (30%) of the qualified voters of the Tribe. 

ARTICLE XVII - ADOPTION 

Section 1. This Constitution shall become effective when adopted by a 
majority vote of the qualified voters of the Tribe, voting at a 
special election authorized and called for that purpose by the 
Secretary of Interior in which at least thirty percent (30%) of those 
entitled to vote shall vote. When approved by the Secretary of 
Interior the Constitution shall be revocable or subject to amendment 
only by an election conducted in the manner described in this Article 
or Article XVI. 
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IN RCFER TO 



UNITED STATES 

DEPARTMENT OF THE INTERIOR 

BUREAU OF INDIAN AFFAIRS 

Central California Agency 
1800 Tribute Road, Suite 111 
Sacramento. California 95815-4314 


REDWOOD VALLEY RANCHER I A 
Secretarial Election - June 20, 1987 


CERTIFICATE OF RESULTS OF ELECTION 


Pursuant to a Secretarial Election authorized by the Assistant Secretary - 
Indian Affairs, on March 30, 1987, the attached proposed Tribal Constitution 
of the Redwood Valley Rancher ia was submitted to the qualified voters of the 

tribe and on June 20, 1987, was duly adopted by a vote of /S' 

for and / against and — o — c ast ballots 

found spoiled or multi lated in an election in which at least 30% (percent) of 

the members entitled to vote, cast their ballots in 

accordance with 25 CFR, Part 81. 


Signed : 



Chairman of the Election Board 


Member; 




Member : ■_ i fj2£ - hu U^. 

O 

Member : 


Date : 
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CERTIFICATE OF DISAPPROVAL 


■ Cy&Lj , Deputy to the Assistant Secretary - Indian Affairs 
(Tribal 3fervices) , Dyvirtue of the authority granted to the Secretary of the 
Interior by the Act of June 18, 1934 (48 Stat. 984), as amended, and delegated to 
me by 209 D.M. 8, do hereby disapprove the Constitution of the Redwood Valley or 
Little River Band of Poino Indians of the Redwood Valley Rancher ia. 





Deputy to the Assistant Secretary- 
Indian Affairs (Tribal Services) 


Washington, D. C. 


Date: 



TAKE 
PRIDE IN 


United States Department of the Interior Aggaa 



BUREAU OF INDIAN AFFAIRS 
WASHINGTON, D.C. 20245 



TRI ^ L 'c»VEMM£NT SERVICES - TR 


Through: SACRAMENTO AREA DIRECTOR 


Michael Smith, Superintendent 
Central California Agency 
1800 Tribute Road 
P. 0. Box 15740 

Sacramento, California 95813-0740 
Dear Mr. Smith: 

We have received the results of the election held on June 20, 1987. The election 
was called in accordance with an order issued October 6, 1986, and modified on 
IVfarch 30, 1987, by the Assistant Secretary - Indian Affairs, which permitted the 
qualified voters of the Redwood Valley Rancher ia to vote on the adoption or 
reject ion of a const i tut ion. As evidenced by the completed Certificate of Results 
of Election, the constitution was duly adopted by the voters. 

On October 6, 1986, the Assistant Secretary - Indian Affairs following a legal 
and technical review of the then proposed Redwood Val ley Constitution recorrrnended 
a number of modifications to make the proposed document legally and technically 
sufficient. The Redwood Valley Tribal Council rejected those reeonmendations and 
submitted a final request together with a new proposed constitution for a 
Secretarial election. In accordance with the decision in Coyote Valley Band of 
Porno Indians v. Uni ted States , 639 F. Supp. 165 (E.D. Cal. ' 1986), vie had no 
alternative but to authorize an election on the proposed document. However, the 
Coyote Valley decision also recognized that the Secretary's authority to approve 
or disapprove a constitution was entirely discretionary and that such authority 
was probably not subject to judicial review. 

The document voted on and adopted by the members of the Redwood Valley Rancher i a 
contains language which could prove troublesome and even detrimental to the 
rancheria. Our October 6, 1986, letter points out these problem areas. 

Our primary concern is Section 1(e) of Article III - Membership which is vague, 
confusing and unclear as we previously indicated in our October 6, 1986, letter. 
It is unclear what is meant by the phrase "determined by the membership." If the 
rancheria means admitted to membership by the general council, it should so state. 
Also that part of the section which reads "eligible for adoption into the tribe" 
should include reference to the adoption ordinance authorized by Article VII, 
Section 1(h). Moreover, Section 1(c) as drafted would allow the rancheria to 
consider for enrollment the six million people in the United States who claim 
Indian ancestry but cannot prove i t , people who have no tribal ties to the rancheria 
whatsoever, live Secretary will not recognize such persons as members of the 
rancheria nor eligible for federal services. 
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While the general principle is that membership in an Indian tribe is to be 
determined by the tribe absent Congressional action, it is erroneous to assume 
based on this principle that a tribe has unlimited authority to determine its own 
membership. It is equa 1 ly wel 1-establ i shed that membership in an Indian tribe is 
a bilateral, political relationship. Indeed, it is because membership in a tribe 
is a bilateral relationship that the courts have deferred to the tribes in 
determining membership in the absence of Congressional action. The political 
relationship provides an inherent limitation on the power of a tribe to determine 
its membership. 

Following passage of the Indian Reorganization Act of 1934 (IRA), in a lengthy 
and detailed opinion analyzing the powers vested in Indian tribes by existing law 
as used in Section 16 of the IRA, Solicitor Margold reviewed the law surrounding 
a tribe’s power to determine its own membership and concluded: 

It is of course recognized through the oases, that tribal membership is a 
bilateral relation, depending for its existence not only upon the action 
of the tribe but also upon the action of the individual concerned. 

Solicitor's Opinion, 55 I.D. 14 (1934), 1 Op. Sol, on Indian Affairs 445, 459 
(U.S.D.I. 1979). 

In Circular No. 3123, dated November 18, 1935, the Corrmi ssioner of Indian Affairs 
instructed those involved with implementing the IRA on the subject of future 
membership. After quoting the definition of "Indian" in Section 19 of the IRA, 
the Coirnii ss ioner concluded: 

The above language shows on the part of Congress a definite policy to limit 
the application of Indian benefits, under the Indian Reorganization Act, 
to those who are Indians by vi rtue of actual tribal affiliation or by virtue 
of possessing one-half degree or more Indian blood. In line with this 
statutory declaration, it is our opinion, and will be our policy, in 
connection with the approval of constitutions and bylaws of tribes, to urge 
and insist that any constitutional provision conferring automatic tribal 
membership upon children hereafter born, should limit such membership to 
persons who reasonably can be expected to participate in tribal relations 
and affairs . . . . 

Circular No. 3123 describes ways tribes might frame the membership requirements 
in their constitution in order to limit membership to those who could reasonably 
be expected to participate. Those requirements include residency and blood degree. 
If a tribe requires that a person be born while his parents reside on the tribe's 
reservation in order to be eligible for automatic membership, the tribe has some 
assurance that the child is maintaining tribal relations through his parents. 
Similarly, the requirement of a blood degree is not a racial classification but 
rather objective evidence of maintaining the most intimate sort of relations with 
other members. Children cannot maintain a particular blood degree unless the 
parents continue to inter-marry with other tribal members. 
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Felix Cohen, in his definitive treatise, Handbook of Federal Indian Law, 133 
(1942) had this to say relative to a tribe’s power to define its own membership: 

The power of an Indian tribe to determine questions of its own membership 
derives from the character of an Indian tribe as a distinct pol i t ical ent i ty. 

It is of course recognized throughout the cases that tribal member ship is 
a bilateral relation depending for its existence not only upon the action 
of the tribe but also upon the action of the individual concerned. 

The general trend of the tribal enactment on membership is away from the 
old notion that rights of tribal membership run with Indian blood, no matter 
how dilute the stream. Instead it is recognized that membership in a tribe 
is a political relation rather than a racial attribute. 

The view of tribal membership as essentially a political relationship found in 
Cohen's treatise has been confirmed in recent years by a number of Supreme Court 
decisions. In 1974 the Supreme Court considered a challenge to the Indian 
preference statutes on grounds that the preference constituted invidious racial 
discrimination in violation of the Due Process Clause of the Fifth Amendment of 
the United States Constitution. In rejecting the challenge and upholding the 
constitutionality of the special statutes, the Court concluded: 

This preference does not constitute "racial discrimination." Indeed, it 
is not even a "racial" preference. 

Morton v. Mancari , 417 U.S. 535, 553 (1974). 

In a footnote, the Court explained further: 

The preference is not directed towards a "racial" group cons i sting of 
"Indians"; instead, it applies only to members of "federally recognized" 
tribes. This operates to exclude many individuals who are racially to be 
classified as "Indians." In this sense, the preference is political rather 
than racial in nature. 

In the wake of the Min car i decision, the Courts have consistently upheld the 
principle of the bi la teral pol i t ical relationship. See Fisher v. District Court , 
424 U.S. 382 (1976); United States v. Antelope , 430 U.S. 641, 645-6 (1977). 

Consistent with these decisions, the Department adopted regulations in 1978 to 
govern the process for determining whether a group of Indian descendants was 
entitled to be acknowledged as existing as an Indian tribe. The preamble to the 
final rules states in part: 

Although petitioners must be Anerican Indians, groups of descendants will 
not be acknowledged solely on a racial basis. Maintenance of tribal 
relations - a political relat ionsli ip - is indispensable. 

See 43 Fed. Reg. 39361 (1978); see also 43 Fed. Reg 23743, at 23744 (1978). 
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As a result, the final acknowledgment regulations, 25 CFR Part 83, require a 
petitioner to demonstrate that its members are an identifiable group and that it 
has "maintained tribal political influence over its members" in order to be 
successful in obtaining acknowledgment as a tribe. See 25 CFR §83.7(c). This 
requirement for maintaining political influence over its members is not a new or 
additional requirement applicable only to groups of Indian descendants seeking 
acknowledgment. Rather, it is intended as a restatement of a fundamental 
requirement for all tribal existence. 

In sunmary as to the tribe's authority, while it is true that membership in an 
Indian tribe is for the tribe to decide, that principle is dependent on and 
subordinate to the more basic principle that membership in an Indian tribe is a 
bilateral, political relationship. A tribe does not have authority under the 
guise of determining its own membership to include as members persons who are not 
maintaining some meaningful sort of political relationship with the tribal 
government . 

Additionally, the constitution contains language which is misleading with 
potentially significant consequences. As you may know, the Department has long 
made the distinction between groups which were organized as historic tribes and 
groups which were organized as communities of Indians residing on one reservation. 
See Sol ici tor ' s Opinion, April 15, 1936, I Qp. Sol, on Indian Affairs 618 (U.S.D.I. 
1979) (note: the same opinion but with a different heading and bearing a date of 
April 15, 1938, appears at 1 Op. Sol, on Indian Affairs 813); See also Amended 
Rules and Regulations for the Holding of Elections Under the Indian Reorganization 
Act of June 18, 1934 (48 Stat. 984) , 55 I.D. 355 (Oct. 18, 1935). An historical 
tribe has existed since time immemorial. Its powers derive from its 
unextinguished, inherent sovereignty. Such a tribe has the full range of 
governmental powers except where it has been removed by Federal law in favor of 
either the United States or the state in which the tribe is located. 

A community of adult Indians is composed simply of Indian people who reside 
together on trust land. A community of adult Indians may have only those powers 
which are incidental to its ownership of property and to its carrying on of 
business and those which may be delegated to i t by the Secretary of the Interior. 
In addi t ion , a common i ty of adul t Indians may have a certain status which entitles 
it to certain privileges and immunities. See United States v. John , 437 U.S. 634 
(1978). However, that status is derived as a necessary incident of a comprehensive 
Federal statutory scheme to benefit Indians, not from some historical inherent 
sovereignty. 

Those powers not within the powers of a community of Indians residing on the same 
reservation include the power to condemn land of members of the community, the 
regulation of inheritance of property of community members, the levying of taxes 
upon community members or others, and the regulation of law and order. It is 
within the community's authority to levy assessments upon its members for the use 
of community property and privileges as these assessments would be incidental to 
the ownership of the property. The community may also levy assessments on non- 
members coming or doing business on community lands. However, such assessments 
would be levied in its exercise of the community's powers as a land owner not 
some historical, inherent power to tax. 
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We have researched the records on file at the National Archives and Records Service 
relative to the creation and purchase of the Redwood Valley Rancher ia (BIA Record 
Group 75). The Ca 1 i Torn ia Special files contain correspondence from C. E. Kelsey, 
Special Agent for the California Indians, who was responsible for locating and 
purchasing lands for homeless California Indians (42286-09-Cal i fornia Special- 
313). The record reflects the following; 

"Redwood Valley Rancher ia was purchased for use of remnant of the Redwood 
Valley band, the Little River band and certain Lake County Indians who were 
living in the valley." (See undated letter from C. E. Kelsey). 

On May 25, 1909 Mr. Kelsey wrote the Commissioner: "The Indians for whom 
this purchase is proposed are fragments of two and doubtless more bands. 
Hie Little River band originally lived on the coast near Mendocino City. 
They were evicted from there some years ago and have been living in the 
Redwood Valley for some years now, being mostly employed in the hop fields. 
The other band is the remnant of the original Redwood Valley, though George 
Fred, who seems to be recognized as captain now, is a Lake County Indian. 
These two bands are of the same stock and speak languages closely allied, so 
I think we will keep them separate on the tract." 

On June 11, 1909, C. E. Kelsey, Special Agent for the California Indians 
wrote the Cormii ss ioner "I submitted an offer signed by W. A. and E. M. Ford 
to sell certain lands in Redwood Valley, near Ukiah, California, to the 

United States, for the use of the remnants of two bands of Pomo Indians . . 
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On March 8, 1917, Commissioner of Indian Affairs Cato Sells wrote the 
Secretary of the Interior that "a tract of 80 acres in Redwood Valley was 
purchased in 1909, . . . through the agency of former Special Agent Kelsey 
for two bands. of Indians, designated as the Redwood Valley and Little River 
Indians. A report dated May 25 1909, from Mr. Kelsey shows that the Little 
River Band originally lived on the coast near Mendocino County but was 
evicted therefrom and had since lived in Redwood Valley, being employed 
mostly in the hop fields; the other band is a remnant of the original Redwood 
Valley Band. The two bands are of the same stock and speak a s imi lar 
language, so they were placed on the tract together." 

The file also contains a schedule showing the Indians of Redwood Valley dated 
June 21, 1909, containing the names of twenty-two (22) persons from Johnnie 
Miller’s or Little River Band and twenty-nine (29) individuals for George Fred's 
band. 

Both the American Heritage Dictionary and the Oxford English Dictionary define 
remnant as "a small, remining group of people; something left over, a remainder; 
that which remains or is left of a number of persons or things after the removal of 
a portion; the remainder, rest, residue; a fragment, a remaining trace or 
survivor," Clearly, although there may be some inconsistencies in the record, 
we believe the evidence supports the continued classification of Redwood Valley 
Rancheria as a community of adult Indians. Under the circumstances, we do not 
believe it warrants further review and research on our part at this time. 
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Thus, we are concerned about subsections l(j) and (m) of Article VIII - Powers. 
Section 1 ( j ) of Article VIII would authorize the tribal council to promulgate 
ordinances "to safeguard and promote the peace, safety, health and general welfare 
of the members of the rancher ia including but not limited to laws governing 
domestic relations of tribal members . . ."while Section l(m) would authorize 
the tribal council "to adopt and enforce tribal taxes." These broad powers 
generally are the inherent powers of a group of Indians which is historically a 
tribe and are therefore beyond the scope of authority which the residents of the 
rancheria clearly have. 

Further, as a practical matter a more significant consequence of the distinction 
between a tribe and a conmunity of adult Indians is the effect it has in determining 
voter eligibility. Our current regulations reflect the legal interpretations of 
the IRA and Departmental policy which permit absent members of a tribe to register 
and vote by absentee ballot. (25 CFR §81. 7(a)). However, if the group is, or 
is being, organized as a conmunity of adult Indians, those who are not residing 
in the conmunity are not eligible to register or vote by absentee ballot unless 
they are only temporarily absent, ill or physically disabled. (25 CFR §81. 7(b)). 
These are not new positions but have been in the regulations from the very first 
elections under the IRA. See Amended Rules and Regulations for the Holding of 
Elections Under the Indian Reorganization Act of June 18, 1934 (48 Stat. 984), 
55 I.D. 355, 356, 357 (October 18, 1935; the original rules approved by Secretary 
Ickes on August 20, 1935, were not formally published but are identical as to 
voter eligibility as are a revised set of rules approved Mareh 24, 1938, but also 
not formally published.) The significance of this is that absentee members of a 
tribe can through absentee ballot have an important and possibly even controlling 
voice in shaping and reforming the fundamental structure of the reservation 
government even though they do not live under the tribal government's imnediate 
control . 

We note for the record some other areas in the const i tut ion which have the potential 
to create problems for the rancheria. For instance, we do not believe it is in 
the best interest of the rancheria to allow a newly-convicted felon to hold tribal 
office as provided in Section 2 of Article V - Elections. To do so casts doubt on 
the integrity and fiscal responsibility of the rancheria government. 

Section 6 of Article V fails to provide for the maintenance of a current voters 
list and a method of validating petitions and sets the stage for protracted 
internal disputes and divisiveness which can seriously cripple or bring tribal 
government to a standstill. 

Section 2 of Article VI - Recall fails to provide the percentage of votes required 
to effect recall. 

In view of the problems discussed herein, the Secretary of the Interior cannot 
approve the Constitution of the Redwood Valley Rancheria in its present form. 
His approval might create an incorrect appearance that the Secretary had determined 
that the rancheria had all the stated powers and result in innocent third parties 
relying on his approval. Consequently, the Constitution of the Redwood Valley 
Rancheria as adopted by the voters on June 20, 1987, is hereby disapproved. See 
Ctayote Valley Band v. United States , 639 F. Supp. 165 (E.D. Cal. 1986). 
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We strongly urge the rancheria to take immediate steps to correct the deficient 
area of the constitution and resubmit a corrected draft to the Secretary for his 
legal and technical review and subsequent authorization of a new election. 
Technical assistance is available to assist the rancheria should it so desire. 

Sincerely, 

(ZXUyJt £ ■ 

Deputy to the Assistant Secretary - 
Indian Affairs (Tribal Services) 


Enclosure 



ACTING AKtA DIRECTOR 
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